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IN THE 


United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 10726 


Northern Natural Gas Company, Petitioner, 

v. 


Federal Power Commission, Respondent 


PETITION OF NORTHERN NATURAL GAS COMPANY 
FOR REHEARING OF THIS COURT’S JUDGMENT 
OF FEBRUARY 8,1951. 


To the Honorable Judges of Said Court: 

Northern Natural Gas Company (hereinafter sometimes 
referred to as “Petitioner”) hereby petitions this Honor¬ 
able Court for rehearing or reconsideration of its judgment 
filed in this matter of February 8, 1951, and respectfully 
submits that this Court erred in its said judgment. 

ARGUMENT. 

1. The determination of the issue involved in this pro¬ 
ceeding is of vast importance not only to petitioner but to 
the entire huge natural gas pipe line industry. The collec- 
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tion of large amounts of revenue, upon which the financial 
stability and capacity to obtain additional financing for 
necessary expansion are in a substantial measure depen¬ 
dent, is seriously affected by failure of having a present 
determination of the legal authority of the. Commission to 
suspend rates for gas sold to a utility for its own use and 
to suspend rates for gas sold to a utility for resale for in¬ 
dustrial use only. As heretofore pointed out to this Court, 
despite the fact that petitioner has billed its utility custom¬ 
ers for the five months of the suspension period (April 
27, 1950 to September 27,1950) for gas sold and delivered 
under petitioner’s Rate Schedules IND-1 and IND-2; said 
utility customers have refused to pay said bills because of 
the existence of the Commission’s suspension order of 
April 26, 1950. This refusal is causing petitioner serious 
harm. 

2. This Court’s judgment, dismissing Petition for Review 
is grounded upon three cases; namely, United Gas Pipe 
Line v. Federal Power Commission, 86 U. S. App. D. C. 314, 
181 F. 2d 796; Arrow Airways v. Civil Aeronautics Board, 
— U. S. App. D. C. —, 182 F. 2d 705; National Airlines, Inc. 
v. Civil Aeronautics Board, No. 10749, — U. S. App. D. C. 

The opinion in Arrow Airways v.* Civil Aernautics 
Board casts little light upon the rationale upon which this 
Court reached its conclusion in that case or in the instant 
case. Likewise National Airlines v. Civil Aeronautics 
Board, No. 10749, — U. S. App. D. C., dealing with alleged 
arbitrary or capricious action of the Board in a matter 
where the board had jurisdiction and statutory authority, 
supplies no guidance to the natural gas pipe line industry 
in respect of the issue involved in the instant proceeding. 

This leaves us with United Gas Pipe Line v. Federal 
Power Commission, supra. It is submitted (1) the prob¬ 
lem involved in the United case is clearly distinguishable 
from that in the instant case and (2) that so far as the 
United case is bottomed on the proposition that no order 
of the Federal Power Commission under the Natural Gas 
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Act is re viewable in the absence of (a) convocation of all 
of the accouterments of a formal hearing and (b) the actual 
taking of testimonial evidence, it is respectfully submitted 
that this Court erred. 1 

Without conceding that the Court’s conclusion was cor¬ 
rect in United Gas Pipe Line v. Federal Power Commission, 
supra, it is, nevertheless submitted that the United case on 
its facts is a clearly distinguishable case from the instant 
proceeding. In the United case, the Commission was exer¬ 
cising its rule-making power. As pointed out by this Court 
in that case, the Commission’s action was merely the pro¬ 
mulgation of “regulations of general applicability” which 
would operate only prospectively whereas the Commis¬ 
sion’s order in the instant case operates “particularly 
rather than generally” and has a direct effect on specified 
persons, namely petitioner and its customers. It is further 
urged that the Commission in the instant proceeding was 
acting quasi-judiciously in respect to the particular rights 
and duties of petitioner and its customers, which rights and 
obligations were brought into being immediately upon the 
filing of Rate Schedules IND-1 and IND-2. 

Convening a formal hearing and the taking of testimonial 
evidence are not prerequisites to reviewability. There are 
many conceivable situations where a set of facts would be 
presented in complete form in a complaint to the Commis¬ 
sion and where defendant or respondent would fully admit 
the facts and the Commission would erroneously apply the 
law in an order finally disposing of the issue before it. An 
example of this kind was set out in a previous Memorandum 

i 1 * Thus, the proposed regulations were published in the Federal Begister 
before they were promulgated, interested persons were given an opportunity 
to submit written comments, a public hearing was held and oral argument 
heard, but no evidence was taken.” (Emphasis supplied) United Gas Pipe 
Line y. Federal Power Commission, supra 797. 

“On its face, the Act contemplates review of a decision based on evidence 
presented in a quasi-judicial proceeding before the Commission. # # * Unless 
the case comes to us after such a proceeding, we are given no authority to 
directly review the Commission's action." Ibid, 798-799. 
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to this Court and in the argument; it is repeated for con¬ 
venience in the footnote below. 1 

Under the circumstances just described, it is inconceiv¬ 
able to the writer that the Commission would be required 
to indulge in the superogation of taking testimonial evi¬ 
dence as a condition of the reviewability of its order by this 
Court 

3. By any test or standard, the Commission’s Order sus¬ 
pending Petitioner’s IND-1 and IND-2 Bate Schedules in 
this proceeding has every attribute and element of a “final 
order.” This is so despite the fact that the Commission’s 
suspension action was collateral to a general investigation 
of all of petitioner’s rates and charges. When petitioner 
filed Rate Schedules IND-1 and IND-2 and thirty days had 
elapsed (§4(a) of Act, 15 U. S. C., § 717c(d)), petitioner had 
an absolute right to have said schedules go into effect and 
the unclouded right to collect the revenues represented by 
said schedules unless said schedules were validly suspended. 
Instead of permitting said schedules to become effective, 
the Commission issued its suspension order. Such action 
of the Commission was tantamount to an immediate and 
final direction to petitioner to refrain from collecting the 
rates prescribed by Schedules IND-1 and IND-2 and a di¬ 
rection to petitioner’s customers to refrain from paying 
the rates embodied in such schedules. In other words, 
there was affirmative action by the Commission in issuing 
its order and affirmative direction to both petitioner and its 
customers to refrain from acting under Schedules IND-1 

l “An illustration will readily demonstrate this to be true. Let us assume 
that under Section 5(a) of the Act (15 TLS.C. 717 d(a)) a gas distributing 
company files a complaint against a pipe line company setting out undisputed 
facts which make the pipe line company a “natural-gas company ’* as a 
matter of law within the meaning of the Natural Gas Act. The Commission, 
accepting the facts alleged, nevertheless mistakenly construes the law as 
applied to the facts, and concludes as a matter of law that the company com- 

S ained against is not a ‘‘ natural-gas company.” The Commission thereupon 
smisses the complaint. The complainant petitions for rehearing under Sec¬ 
tion 19(a) and the Commission denies the petition for rehearing (reconsider¬ 
ation). No testimonial evidence is taken for the very obvious reason that 
the complaint sets out the undisputed facts—facts admitted by the Commis¬ 
sion and the company complained against. Can it even be suggested that the 
order dismissing the complaint is not a reviewable order under Section 19(b) 
of the Act.” 
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and IND-2. The actual and practical resnlt of the Commis¬ 
sion’s order has been that petitioner has been deprived of 
a large amount of revenue which it would have received but 
for the Commission’s action with all of the attendant im¬ 
pact upon petitioner’s status in the financial markets. 

It is to be kept vividly in mind that this is not a situation 
where the Commission has jurisdiction and is merely arbi¬ 
trarily or capriciously exercising that authority. It is a 
situation where the Commission very clearly has no juris¬ 
diction or authority to do the act which was involved in its 
suspension order. 

4. There is a suggestion in the United case that the peti¬ 
tioner in that matter might not be without remedy because 
of the possibility of resorting to action in the District 
Court. Because of the citation of the United case in this 
Court’s judgment in the instant case, an implication is 
assumed that petitioner here might have a remedy in the 
District Court. 

It is rather difficult to understand why, when Congress 
has prescribed an adequate and complete mode of review 
of orders of the Federal Power Commission, such as is 
embodied in Section 19 of the Natural Gas Act, courts 
should be so diligent in discovering review forums other 
than that which was contemplated by Congress itself. Sec¬ 
tion 19(b) of the Act (15 U.S.C. 717(b)) provides in part 
as follows: 

Any party to a proceeding under this chapter 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
• * * in the United States Court of Appeals for the 
District of Columbia * * * . 

Petitioner is certainly a party to the proceeding. It is 
certainly aggrieved by the action of the Commission in 
suspending its Bate Schedules IND-1 and IND-2. The cap¬ 
tion of the document suspending petitioner’s rate schedules 
is entitled “Order Suspending Changes in Rates and Ser- 
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vices.” While it is conceded that labels are not necessarily- 
controlling, it is, nevertheless, perfectly- clear in the instant 
case that the Commission’s Order of April 26, 1951 was 
qnite final in its effect by reason of its affirmative direction 
to Northern and its customers to refrain from the use of 
Schedules IND-1 and IND-2. It is depriving petitioner of 
large amounts of revenue which, but for the order would 
have been collected by petitioner. Furthermore, the Fed¬ 
eral Power Commission has set up no machinery for grant¬ 
ing reparations to petitioner for revenues it has failed to 
collect by reason of the Commission’s order. 

Wherefore, it is respectfully submitted that this Court 
set aside its judgment of February 8, 1951 and grant the 
prayer embodied in the Petition for Review which was 
filed in the instant case. 

Respectfully submitted. 

Northern Natural Gas Company, 

By Richard J. Connor, 

Its Attorney . 


Gallagher, Osherman, Connor & Butler, 
821 15th Street, N. W., 

Washington, D. C. 


CERTIFICATE OF SERVICE. 

This is to certify that I have on this 23rd day of Febru¬ 
ary, 1951, served a copy of the within Petition for Rehear¬ 
ing upon William L. Tarver, Assistant General Counsel of 
the Federal Power Commission, counsel of record in this 
case. 


Richard J. Connor 


CERTIFICATE 

This is to certify that tbs 

i* f • * 

within Petition for Rehearing is presented 

, ’ , w « 

in good faith and not for delay* 

/s/ Richard J. Connor 

•• • * »• * .*■*»* » *.*•>*.>*» 



Attorney for Petitioner 



